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Critique of the Objective Danger in the Impossibility
———Discussion on the meaning of the danger in the impossibility
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Abstract: The problem of punishable of impossibility always be the controversial one in the criminal theory． The
core of the problem is how to understand the meaning of danger． It is not desirable through a so called
“scientific cause and effect ”which not refers to what the actor think but only to the act itself． Because
this way unilaterally considers the danger as a possibility which causes the actual damages． Moreover，
neglects the normative attribute of danger． This will lead to be faced with some technical problems，and
be unable to be faced with the normative obstruction． Based on this，we should understand the meaning
of danger through two sides of the actor and the act，combining the aim of the punishment．
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一、问题的提出
让我们先来看这样一则案例①: 1997 年 11 月初，被告人胡斌为图财将被害人韩尧根杀死后，将尸
体肢解为五块，套上塑料袋后分别装入纸箱中并密封好。随后，胡斌以内装“毒品”为名，唆使另外两
被告人张筠筠和张筠峰帮其将两只包裹送往南京。二人随后于 1997 年 11 月 30 日中午乘出租车抵





































案例出处: 最高人民法院编:《刑事审判参考》，第 5 辑，法律出版社，1999 年版。

































生结果。在此，是和一般人的认识可能性无关的; ( 2) 接下来就要判断，应该导致引起结果的( 假定




































出了自己关于危险判断的观点:“作为结论，( 1) 不考虑在行为当时行为人以及一般人的错误( 如以为
是投毒) ，而以客观的物理事态( 投放砂糖) 为前提的话，在社会经验上一般感受不到危险的场合，就
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